TITLE 327 WATER POLLUTION CONTROL BOARD
#00-136(WPCB)

SUMMARY/RESPONSE TO COMMENTSFROM THE SECOND COMMENT PERIOD

The Indiana Department of Environmenta Management (IDEM) requested public comment
from February 1, 2002 through March 2, 2002 for submission of comments on IDEM’ s draft rule
language. IDEM received comments from the following parties:

Brownsburg Waste Water Treatment Plant (BWWTP)

Gary Sanitary Didtrict (GSD)

Improving Kids Environment, represented by Tom Neltner (IKE)

Indiana Association of Cities and Towns (IACT)

Kenddlville Utilities (KU)

Mishawaka Utilities (MU)

Following is a summary of the comments received and IDEM’ s responses thereto:

Comment: It gppearsthat IDEM is once again redefining what water pollution control facilities
do by determining with this draft rule that these facilities are water polluting facilities. (KU)

Response: Senate Enrolled Act (SEA) 431, now known as Public Law 140-2000, was passed
by the 2000 Generd Assembly and contains SECTION 23 which specificaly requires the Water
Pollution Control Board to adopt a rule requiring Nationa Pollutant Discharge Elimination System
(NPDES) permit holders to give natification whenever information from any reliable source indicates
that a CSO is discharging or may discharge within the next twenty-four (24) hours.

Comment: The CSO Public Natification rule will put an additional burden on CSO
communities that are dready having to comply with federd regulations requiring development of a
public education program regarding the potentia for combined sewer overflows (CSO). Treatment
plant operators have been putting a tremendous amount of time and effort toward maximizing flows
through their trestment facilities, but, under this draft rule, that effort toward maximizing flow to the
treastment plant could be diminished so that notification phone calls can be made. (BWWTP)

Response: The draft rule at 327 IAC 5-2.1-4(b)(5) requires a CSO community’s CSO
natification procedure to assgn responghility within the community for implementing the CSO
notification procedure but does not require the assignment to be made to treatment plant personnd.

Comment: People need to use common sense. Sewers have been discharging to our receiving
sreams for over eighty (80) years, and, by this time, people should be knowledgesble about this
problem. The requirement of atwenty-four (24) hour notice every time there is a chance for rain will be
atremendous economic burden to communities. It would make more sense to educate everyone with a
single public announcement once each year that provides the information that a combined sewer
overflow could occur with any chance of rain a any time during the year. (BWWTP)

Response: The conditions in the draft rule concerning when and under what circumstances
notification must be made were taken directly from Public Law 140-2000, SECTION 23, as written by
the Indiana Generd Assembly in the 2000 legidative sesson.

Comment: “Community notification”, the term used in Senate Enrolled Act 431 (now known
as Public Law 140-2000), is digtinct from the individua notification thet is emphasized in the draft rule,
Impacts to water quality from combined sewer overflows are triggered by the obvious occurrence of
ranfal, and the mogt effective way to protect the community isto educate it. Basic public education
regarding bacteria counts in certain streams after rain should be the god. Other typica safety and hedlth
hazards in municipdities do not require individud natification. Trying to make notifications based on
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prediction or at the actua time of occurrence will be wasteful of resources and will not serve the
community good. (IACT, MU)

Response: Public Law 140-2000, SECTION 23 does not ded with other typicd safety and
hedlth hazards but with the requirement that the Water Pollution Control Board must adopt arule to
require NPDES permit holders to give natification whenever information from any reliable source
indicates that a CSO is discharging or may discharge within the next twenty-four (24) hours.

Comment: If the god of the draft ruleisto protect the public, the message quite Smply is,
“When it rains, bacteria go up. When it might rain, bacteriamight go up.”. This Smple message could
be ingrained in the community consciousness through public service announcements, billboards, hill
enclosures, warning sgns, public meetings, and the like. The draft rul€ s extensive notification burden is
not sufficiently supported by comparative health risk data and will place undue burden and ligbility on
communities. (IACT)

Response: The Indiana Generd Assembly in the 2000 legidative sesson directed the Water
Pollution Control Board to adopt a rule providing for community notification under specified conditions.
IDEM’s understanding of community notification does not include a prohibition on natification being
made to individuas. However, the individuals required to be notified by the draft rule should not be
extensve or burdensome. An early version of the draft rule presented to the workgroup did focus on a
generdized, community-wide, education program with the use of public service announcements,
billboards, bill enclosures, warning signs, and the like. That rule verson met with greet oppostion from
community representatives on the workgroup. The draft rule produced through the workgroup process
includes an approach that adheres to Public Law 140-2000, SECTION 23 and is complementary to
federa provisons that require CSO communities to give the public adequate natification of CSO
occurrences and CSO impacts.

Comment: Mishawaka has submitted a verson of the draft rule with changes that in generd
achieve the following: (1) Subgtitute community education for individua notification meade to affected
persons, (2) Rename the “CSO natification procedure’ in section 4 as a* CSO notification program’”;
(3) Limit notification to the recreation season and to be given to private property owners adjacent to
the receiving water and within one thousand (1,000) feet of a combined sewer overflow outfal only if
the private property owner requests notification; (4) Eliminate the CSO community’ s requirement to
document a private property owner’ s refusal to accept the community’ s offer to post awarning sign;
and (5) Eliminate the rule language taken from Public Law 140-2000, SECTION 23 concerning when
and under what conditions notification must be made. (MU)

Response: Mishawaka is thanked for its submission of rule modifications, however, the draft
rule has been through a severa months workgroup review process prior to being published for a
second public comment period. It is not possible to diminate any requirements the Genera Assembly
placed on the Water Pollution Control Board for adopting a rule concerning CSO natification. IDEM
does not believe that individua notifications, where they are required in the draft rule, are outside the
meaning of the community notification term used in SEA 431. The legidative mandate for this
rulemaking does not sate that the requirement to provide naotification gpplies only during the
recreational season.

Comment: Do rules exist for providing community notification or notifying persons who would
most likely be affected by non-point source pollution? (KU)

Response: No.

Comment: The draft rule only addresses risks from water borne pathogens associated with
actual combined sawer overflows rather than aso consdering the contamination from any sgnificant
precipitation resulting in storm water run-off which can aso cause or contribute to aviolation of
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Indiana s recregtiona water quality standard of two hundred thirty-five (235) colonies per liter. It can
be assumed that the pathogens in storm water run-off are not of human origin, but hedth and
environmenta professonds have al concluded that nonanthropogenic water borne pathogens pose a
smilar hedth risk as those of human origin. Despite this knowledge that waterbodies receiving
substantial amounts of storm water run-off pose the same hedlth risk as those that receive CSO
discharge, IDEM is not making any effort to require anyone to be natified of the heath risks from
recregting in or on waterbodies recently contacted by storm water discharges. Likewise, the draft rule
aso ignores sanitary sewer overflows (SSO) which indisputably have the potentia to contain an even
greater concentration of anthropogenic pathogens than combined sewer overflows. Asareault, the
natification required by the draft rule would, by implication, fasdy assure that there is no risk in coming
into contact with rain affected waters that have received discharges from storm water run-off or sanitary
sewer overflows. The draft rule should be modified to provide a much more protective message that
there are potentid hedth risks from coming into contact with any waterbody that has recently been
affected by a subgtantid wet weether event. For example, the message could sate the following: “If it
rains more than a haf inch, stay out of the water for forty-eight (48) hours.”. In addition, any CSO,
sanitary sewer overflow, and sorm water outfall should have a Sgn posted with the appropriate
warning about staying away from them when they are flowing, and a community should be required to
provide appropriate, separate public notice each time there is a dry weather CSO or sanitary sewer
overflow. (GSD)

Response: Dry wegther discharging from a CSO or a SSO isaviolation of NPDES permit
conditions. Rule 13 addresses storm water run-off. As required by Public Law 140-2000, SECTION
23, the draft rule requires CSO communities to educate the public, by way of providing notification,
about the risk of coming into contact with waters impacted by CSO discharges. However, CSO
communities are free to be more comprehensive and educate the public about risks associated with
other sources of pollutants.

Comment: Applying the requirements of the rule to every CSO discharge in every community
is excessve, can midead the public, and can cregte unnecessary expenses for the community. Instead
of such universa application of the rule, there should be an established threshold based on the
contamination content of the CSO discharge that must be exceeded before the requirements of the rule
aretriggered. A CSO containing avery diluted sewage component due to an extremely high rainwater
volume or a high volume stream may have negligible hedlth risk. One of Mr. Ndtner’ sfirst notice
comments printed in the Indiana Register with the draft rule at second notice of comment period sates
that, “ People need to be notified about the magnitude of the CSO problem because the higher the level
of contamination the more severe is the hazard.”. Conversdly, the lower the leve of contamination the
less savere is the hazard. Therefore, this rule should smply not apply to dl CSOs. (IACT)

Response: IDEM bdieves that including such a threshold would not comply with the provisons
of Public Law 140-2000, SECTION 23 which requires notification “whenever information from any
reliable source indicates that: (1) adischarge or discharges from one or more combined sewer overflow
points is occurring; or (2) thereis areasonable likelihood that a discharge or discharges from one or
more combined sewer overflow pointswill occur within the next twenty-four (24) hours.”.

Comment: The draft rule actudly increases the odds that someone will get sck from coming
into contact with contaminated water because the required notification does not focus on sorm water
run-off or sanitary sawer overflow in addition to combined sewer overflow. A community may not be
held liable for illness or injuries for not providing any notice of the hazards of coming into contact with
rain contaminated water but will be held liable for harms resulting from unreasonably deficient notices. If
this rule is adopted with its requirement for insufficiently protective natification, then it so needsto
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contain language gating that IDEM and the state will defend and indemnify any community thet usesthe
language required by the rule. (GSD)

Response: Asrequired by Public Law 140-2000, SECTION 23, the draft rule requires CSO
communities to educate the public, by way of providing natification, about the risk of coming into
contact with waters impacted by CSO discharges. However, CSO communities are free to be more
comprehensive and educate the public about risks associated with other sources of pollutants.

Comment: The draft rule needs to include an exemption for CSO communities to protect them
from any liability associated with individuas who choose to enter CSO receiving streams but claim they
were not notified. Any reports provided to IDEM by a CSO community regarding notification should
serve as proof that a good faith effort was made on behaf of the CSO community to notify citizens of
hedlth issues related to CSO. (IACT)

Response: The Water Pollution Control Board does not have the authority to provide any such
protection from ligbility to CSO communities.

Comment: The City of Kenddlville has been aggressively separating sewer systems over the
past forty (40) years, has submitted its CSO Operation Plan with long term Strategy, and has reached
the level that Indiana' s CSO Strategy has defined as attainable. For these reasons, Kendallvilleis
opposed to the CSO Public Natification rule. However, one revison to the draft rule could be an
expangon on the requirement for posting warning signs. Signs should be posted every one-eighth (C)
mile downstream to the community’ s corporate limit rather than just one (1) Sgn posted at the
combined sewer overflow outfal. (KU)

Response: Public Law 140-200, SECTION 23, passed by the Indiana General Assembly,
requires every CSO community to provide public notification as specified by the dreft rule. If a
community ceases to have combined sewer overflows then it would not be affected by thisrule. The
CSO Public Natification rule states minimum requirements that CSO communities must meet. Therule
does not prohibit a community from providing additiond notification with warning sSigns posted at
regularly spaced intervals.

Comment: The definitions of “combined sewage’, “ combined sewer system” and “wet westher
event” should be removed from the rule because the terms are not used any where in the rule other than
in the definitions. Aswell, the definition of “combined sewage’ differs from the satutory definition.
(IKE)

Response: Whileit ismost normd to indlude definitions only for terms used in arule, the
meanings of combined sawage and a combined sewer system are essentia to understanding the
meaning of a combined sewer overflow community and combined sewer overflow outfall and do serve
apurposein thisrule. The definition of “combined sewage’ is taken directly from the statutory definition
and has the same meaning; the only difference is that the references made in the satutory definition to
other statutory definitions have been omitted causing no difference in the meaning of “combined
sawage’. The definition of “wet weether event” will be diminated from the rule.

Comment: Severd referencesto “ CSO points’ should be changed to “ CSO outfals’ for sake
of consstency, and the term should be defined. (IKE)

Response: “CSO outfal” is defined at 327 IAC 5-2.1-3(5) and will be used consigtently
throughout the rule in replacement of “CSO point”.

Comment: An undefined term, “CSO impacted waterbody”, isused at 327 IAC 5-2.1-
4(b)(4). Thisterm should be defined as follows: “ Combined sawer overflow impacted waterbody” or
“CS0 impacted waterbody” means waters of the Sate that exceed the water quality sandards dueto a
combined sewer overflow without regard to other sources of pollution. (IKE)

Response: A definition of “affected water” has been added to the draft rule at 327 IAC 5-2.1-
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3(2), and revisons to section 4 and other sections of the draft rule have been made in reponse to this
commern.

Comment: A length of time longer than the four (4) months alowed by 327 IAC 5-2.1-4(c)(2)
would be appreciated for submisson and implementation of the CSO community’s CSO natification
procedure. (BWWTP)

Response: A rule normaly takes a minimum of four (4) months to become effective after it is
final adopted by the board. Four (4) months beyond the effective date of the rule would provide the
CSO communities eight (8) months from the time of the rul€ sfina adoption to complete and submit
their CSO noatification procedures.

Comment: Section 4 or an additiona section needs to include a requirement that the CSO
notification procedure be included in the CSO communities CSO operationa plans and in the Long
Term Control Plans. (IKE)

Response: A new subdivision has been added to the draft rule at 327 IAC 5-2.1-4(c) to
require the CSO natification procedure to be included in a community’s CSO operationd plan.

Comment: The “affected persons’ listed at 327 IAC 5-2.1-5(8)(1), who are to be among the
intended recipients of notification, need to be limited to those who live within afive (5) mile radius of the
CSO ouitfdl. If there is no reasonable limit placed on who must be notified, then prisoners, people living
in foreign countries, dl members of anationa environmenta group, etc., may request and be required
to receive natification. This would present a CSO community with a crippling adminigtrative burden.
(IACT)

Response: A definition of “affected persons’ has been added to the draft rule in section 3. Each
CSO community will determine the extent of the affected persons requiring notification. Thiswill be
accomplished, in part, through use of the data the CSO community has collected to determine the
extent of in-sream impacts caused by its CSO discharges. The collection of thisinformationisa
requirement of al CSO permittees; therefore, IDEM does not believe using this information to
determine the extent of affected persons will present CSO communities with a crippling adminigrative
burden.

Comment: “Drinking water supply companies’ used in 327 IAC 5-2.1-5(a)(3) is not defined
and implies that notice is only needed to be given to private businesses. The term should be replaced
with “public water suppliers’. (IKE)

Response: Theintent of section 5 isto require CSO communities to provide notice to any
supplier of drinking water, public and private, located within the specified range. The questioned term
will be modified to “drinking water suppliers’.

Comment: An introductory phrase stating “ Unless specificadly required in thisrule,” should be
added at 327 IAC 5-2.1-5(c). Without such an addition to subsection (c), its current language
contradicts 327 IAC 5-2.1-6(a)(1)(A)(ii)(BB) which requires documentation of refusal by a property
owner or operator. Aswell, there could be other situations where a CSO community and the recipient
of natification mutualy could agree to confirmation of receipt of the notification, and the rule should not
prevent that possibility. (IKE)

Response: The suggested introductory phrase has been added at 327 |AC 5-2.1-5(c).

Comment: In 327 IAC 5-2.1-6(8)(1), the terms “recreation” and “downstream” should be
much more clearly defined or replaced with more gppropriate language that relates to aredlistic public
hedlth threat from contact with combined sawer discharge waters. The area determined in section
6(a)(1) needs further clarification such asthe following: “In areas where there is a reasonable likelihood
that full body contact will occur &t this location during or after awet wegther event and such likelihood
is based upon sworn testimony that voluntary, full body contact with the water has been observed on at
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least two (2) occasions during any given recregtiona season.”. While requiring testimony may seem
excessve, it isnot prudent to utilize tax payer and ratepayer dollars to fund any activity based only
upon assumption such as the draft rule does concerning areas having recregtion. Additiondly, the
notification requirements of section 6 should be limited to the recreationa season because disnfectionis
not a requirement of publicly owned treatment works outside of the recreational season based, in part,
upon the reasonable conclusion that recreation is not occurring. (IACT)

Response: A recresation season limitation was consdered during the workgroup process and
rejected because nothing in Public Law 140-2000, SECTION 23 limits the notification requirement to
aportion of the year. It is certainly an observable and frequent occurrence to find boating, swimming,
and fishing activities ongoing in times of the year outsde the recreationd season so to limit therule's
applicability to the recreational season would be to limit its effectivenessin achieving itsintent as
edtablished by the legidature. Aswdll, recreationa activities in the water may occur that do not involve
full body contact; therefore, IDEM does not believe the language suggested by the comment would be
gppropriate. Section 6 of the draft rule has been revised to improve its clarity. The revision does not
use the terms “recrestion” and “downstream”.

Comment: The language “sewage pollution” and “sewage may bein thiswater” used in the
required warning sign to be posted according to 327 IAC 5-2.1-6(a)(1)(A)(i)(BB) is objectionable
because, though it is arguably accurate language, it closely resembles and, therefore, subtly supports
and helps perpetuate the misrepresentation of other, inaccurate terminology consstently used by some
groups. Specificaly, the term “raw sewage overflow” rather than the appropriate term “ combined
sewer overflow” is consstently used by some with theintent to raly public outrage. In order to
accurately notify the public and to function within the proper public educational component of the CSO
Long Term Control Plan, it is recommended that each place where the term “sewage’ occurs on
sgnage it should be replaced with the following: “rainwater combined with sewage’. Furthermore, it
would be sufficient that warning sgns smply state that the public not swim, wade, or ingest the weter in
an gppropriate effort to prohibit full body contact. (IACT)

Response: It was felt by IDEM and the workgroup that the language “ sewage pollution” and
“sawage may bein thiswater” used in the required warning sign is accurate and more understandable to
the generd public.

Comment: The language of 327 IAC 5-2.1-6(a)(1)(A)(ii) is awkward and needs to make
clear that a CSO community is responsible for asking to post a sgn each year and document refusals.
(IKE)

Response: Section 6 of the draft rule has been revised to improve its clarity.

Comment: In 327 IAC 5-2.1-6(3)(2)(A), the language “within one (1) mile’ should be replace
with “within ten (10) miles’. The Indiana spill reporting rule acknowledges thet ten (10) milesisa
reasonable distance for determining the potentia impact of spillsto aflowing stream. The CSO Public
Notification rule should aso use the ten (10) mile distance because CSO contamination is often equally
or more hazardous than spills. A less acceptable dternative to extending the distance to ten (10) miles
would be to modify 327 IAC 5-2.1-6(8)(2)(B) to dlow all affected personsto be on the
registry—notification list even if such persons do not receive an invitation. (IKE)

Response: Theidea of unlimited requests to receive notification through the invitation and
registry option was discussed during the workgroup meetings held on the draft rule, and it was decided
that a distance limitation was needed in order to prevent the rule requirements from becoming ever
increasingly codtly to the CSO communities that have to provide the natifications. The legidative god in
directing the Water Pollution Control Board to adopt this rule was to protect human hedth, and the
workgroup reasoned that residents in close proximity of a CSO outfall most need notification as
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opposed to persons who may be interested in CSO occurrences but normally do not live within the
affected area. However, IDEM recognizes that any distance limitation may be arbitrary dueto the
variation of impacts in the different CSO waters. Therefore, the draft rule has been revised to require
notice to the media, providers of public access or recreationa opportunities, and those who are most
likely to comeinto contact with the contaminated water. This will include residents adjacent to CSO
outfals and those who live downstream of the outfal to such distance that the water is dill potentialy
affected by the CSO discharge.
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